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1 EMILY V. HURLEY, ET AL., Appellants , 

v. 

! SAMUEL S. LOWE, Deputy Commissioner, Bureau of 
i Employees Compensation, Federal Security Agency, 

! FELDMAN, KITTELLE, CAMPBELL AND 

EWING, GLOBE INDEMNITY COMPANY, a corpo¬ 
ration, Appellees. 


Appeal from Final Judgment of the District Court of the 
United States for the District of Columbia. 


BRIEF FOR APPELLEE GLOBE INDEMNITY 

COMPANY. 


COUNTER-STATEMENT OF CASE. 

The facts in this case were stipulated between counsel. 
The original Stipulation of Facts (Joint App., p. 6) and 
the Supplemental Stipulation (Joint App., p. 7) contain all 
of the evidence in the case and it was upon these stipulations 
alone that the Deputy Commissioner based his Findings of 
Fact and from them drew any inferences contained or 
implicit in his findings. Since the factual inferences of 
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appellants in their Statement of the Case (Appellants ’ 
Brief, p. 2-5) as well as throughout their Brief deviate so 
far from stipulated facts and since the stipulated facts 
constitute the sole criterion for testing the validity of 
the Deputy Commissioner’s findings, it would seem well 
at the outset to revert to the facts contained in the stipula- 
ions themselves as this appellee’s counter-statement of 
the case. The stipulations, omitting only the immaterial 
introduction to the Supplemental Stipulation and signa¬ 
tures of counsel are as follows: 

Stipulation of Facts Between Counsel in Case of Emily 
A. Hurley v. Globe Indemnity Co. 

It is hereby stipulated and agreed by the parties and 
their attorneys that the facts in the above case on which 
the decision of the Deputy Commissioner shall be based 
are as follow's: 

1. The decedent, George F. Hurley, had been associated 
with the "Washington, D. C. law firm of Feldman, Kittelle, 
Campbell and Ewing, as an attorney since October, 1943, 
and at the time of his death Mr. Hurley was receiving a 
salary of $7200. per annum. 

2. That on December 12, 1945, Mr. Hurley left Wash¬ 
ington in the morning and stopped oil at New York City 
to confer with Mr. T. A. Tetrault on a legal matter for his 
firm. 

3. Mr. Hurley was to confer with a Mr. Con Hurley and 
had an appointment with a Mr. Arthur Thomas on another 
firm matter in Boston the following day; he left New York 
City the evening of December 12, 1945, arrived at Boston 
shortly after 10:30 p. m. that night, and went to the home 
of his parents at Dorchester, a suburb of Boston, where 
he spent the night. About 10:00 a. m. the following morn¬ 
ing the appointment with Mr. Thomas was cancelled. 
During the day he kept his appointment with Mr. Con Hur- 
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ley and during the afternoon he held a telephone conver¬ 
sation with Mr. Thomas. 

4. Mr. Hurley was then to attend a trade association 
meeting for his firm at Holyoke, Mass., the following day, 
December 14th. Mr. Hurley had dinner on the evening 
of December 13th, 1945 with his parents at a North Bos¬ 
ton oyster house. No clients or other persons than him¬ 
self and his mother and father were present at the said 
dinner. At about 6:30 p. m. that evening, Mr. Hurley’s 
father, aged 81, left the table where they were eating to 
go to the men’s room in the basement. While assisting his 
father down the steps, Mr. George F. Hurley slipped and 
fell dowm six steps, striking his head on the cement floor 
which resulted in his death nine hours later. 

5. The clients of Mr. George F. Hurley’s employers paid 
all proper business and travelling expenses in connection 
with his trips. There were no instances where they failed 
to do so. 


Supplemental Stipulation. 

It is stipulated and agreed that if one C. Keefe Hurley a 
friend but not a relative of the decedent, George F. Hurlev, 
were to be called as a witness to testify at a hearing on 
this claim he w r ould testify as follows: 

That on the morning of December 13, 1945 he, C. Keefe 
Hurley, of 60 State Street, Boston, Massachusetts, a law¬ 
yer, talked with George F. Hurley, and during his con¬ 
versation invited George F. Hurley to have luncheon with 
him that afternoon or dinner at his, C. Keefe Hurley’s 
house that evening; that George F. Hurley declined the 
said invitations to luncheon or dinner stating to C. Keefe 
Hurley that he, George F. Hurley, would be busy during 
the afternoon, and that he had an appointment in Holyoke, 
Massachusetts, the following day, and was going to have 
dinner with his father and mother in town that evening. 
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Action of Deputy Commissioneb. 

The Deputy Commissioner accepted the determination 
of appellants’ claim, controverted by appellee Globe In¬ 
demnity Co., on the basis of the above stipulations, and 
after consideration thereof, made and filed his Findings 
of Fact in which, after reciting the facts of the case largely 
as stipulated, he specifically found “that the dinner which 
occasioned deceased’s presence in the restaurant at the 
time of his injury was not related to his employment but 
was of social character and that his injury and death was 
not the result of an accidental injury winch arose out of 
and in the course of his employment” (Joint App., p. 10); 
and upon the foregoing facts, the Deputy Commissioner 
ordered “that the claim be and it is hereby Rejected for 
the following reason: Death of the deceased herein was 
not the result of an accidental injury w’hich arose out of 
and in the course of his employment.” (Joint App., p. 
11 ) 


SUMMARY OF ARGUMENT. 

Appellants here ask this Court to set aside the above 
finding and order of the Deputy Commissioner claiming 
that the Deputy Commissioner’s findings have no substan¬ 
tial roots in the evidence and citing a number of cases 
thought to indicate that the Deputy Commissioner should 
as a matter of law have reached a different inference from 
the stipulated facts. In a case such as this where the 
Deputy Commissioner admittedly had jurisdiction to find 
the facts and determine the claim, it is recognized that 
only two grounds may be asserted for judicial review and 
reversal of an award; first, that the Deputy Commissioner’s 
findings are without support in the evidence, or second, that 
the findings are forbidden by law. The argument of ap¬ 
pellee, Globe Indemnity Co. is therefore directed towards 
showing that neither of these grounds exists in this case; 
and first considers appellants’ assertion that the Deputy 
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Commissioner’s findings have no substantial roots in the 
evidence. 

The Deputy Commissioner’s Findings of Fact (Joint 
App., p. 9) are quite obviously in exact accord with the 
stipulations. But appellants have sought to avoid the clear 
effect and plain language of the stipulations by drawing a 
series of inferences from the stipulated facts and then 
using the one sided factual picture thus elaborated as a 
substitute for the actual facts stipulated. Appellants’ in¬ 
ferences are unwarranted and unauthorized for several 
reasons: first, because only the Deputy Commissioner has 
the right to draw inferences from the stipulated facts, and 
he quite patently did not draw those urged by appellants; 
second, because appellants’ various inferences are, upon 
analysis, found to be conjectural and based in large part 
upon erroneous restatements and characterizations of the 
stipulated facts; and third, because every reasonable infer¬ 
ence favorable to the Findings of the Deputy Commission¬ 
er must be indulged and there are a number of inferences 
reasonably to be drawn from the stipulated facts which 
destroy the effect of appellants’ inferences and sustain and 
reinforce the ultimate finding of the Deputy Commis¬ 
sioner. 

Passing from a consideration of the factual validity of 
the Deputy Commissioner’s findings to appellants’ argu¬ 
ment on the law, it is the position of this appellee that the 
findings and the rejection of claim of the Deputy Commis¬ 
sioner are in accordance with the law and amply sustained 
by precedent. However, under Cardillo v. Liberty Mutual 

Insurance Co., .... U. S.91 L. Ed. 743, 67 Sup. Ct. 

801 (1947), unless appellants affirmatively show that the 
Deputy Commissioner’s findings are forbidden by law, 
they are conclusive on the reviewing court. This is true 
even though the facts are stipulated and the inference 
made by the Deputy Commissioner involves the applica¬ 
tion of a broad statutory term to a specific set of facts, 
and even though the inference be considered more legal 
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than factual. Accordingly, the Deputy Commissioner’s 
finding here that the fatal injury did not arise out of and 
in the course of the employment, involving as it does a 
factual inference or at most a mixed question of fact and 
law, is conclusive unless it does violence to some settled 
principle of law in this jurisdiction. Very definitely there 
is here no settled ruled rule of law which requires in a 
case such as this, where the decision of the Deputy Com¬ 
missioner consists essentially in drawing the statutory line 
in a particular and unprecedented set of facts, that he find 
the facts to fall on one or the other side of the statutory 
definition. 

But even though the Deputy Commissioner is thus not 
required to determine what the weight of decisions is in 
other jurisdictions in similar factual situations, yet had 
he made such an inquiry, the Deputy Commissioner would 
have found the great weight of authority throughout the 
country supports and indeed compels his conclusion that 
the decedent’s injury did not arise out of and in the course 
of his employment. 


ARGUMENT. 

I. The Deputy Commissioner’s Findings Are Supported 

By The Facts. 

A. Findings based on stipulated facts. 

The Deputy Commissioner has based his Finding of 
Fact (Joint App., p. 9) almost word for word on the two 
stipulations of fact (Joint App., p. 6 and p. 7) drafted by 
counsel for the respective parties and submitted to him 
in lieu of any other evidence as a statement of all of the 
essential facts in the case. All of the activities of the 
decedent, George F. Hurley, on his fatal trip, the facts 
of his employment, his legal duties and his social recrea¬ 
tion were peculiarly within the knowledge of his parents, 
his friend C. Keefe Hurley, and his employers. Since 
the appellee Globe Indemnity Co. and not his employers 
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was the real party in interest as respondent, it may be 
presumed that decedent’s employers, as well as his par¬ 
ents, were sympathetic to the success of the claim for 
compensation, and made all favorable facts available to 
the able counsel for appellants for inclusion by him in 
the stipulations. If there appear to be any lacunae in the 
stipulations, it is unlikely that they resulted from the omis¬ 
sion of facts helpful to the appellants’ cause, and certainly 
the Deputy Commissioner was not required to assume or 
infer that where the stipulations were silent facts favor¬ 
able to appellants’ claim existed. 

The essential facts are succinctly stated in the stipula¬ 
tions and it is apparent that the Deputy Commissioner fol¬ 
lowed them closely in making his Findings of Fact. It was 
unnecessary for him to draw explicitly any inferences from 
these facts except his concluding inference that decedent’s 
“injury and death was not the result of an accidental in¬ 
jury which arose out of and in the course of his employ¬ 
ment.” 

B. Inferences drawn by appellants not entitled to con¬ 
sideration. 

Despite the fact that the findings by the Deputy Commis¬ 
sioner vrere precisely based on the stipulations, appellants 
seek to avoid the clear language and plain effect of the 
stipulations by a series of factual inferences which are in 
turn assumed as major premises in their argument for 
reversal. Astutely by inference and conjecture they sub¬ 
stitute a new concept of the case in the place of the agreed 
facts. Indeed as the very basis for judicial review, ap¬ 
pellants ask this Court to accept a set of facts and infer¬ 
ences quite different from the facts which the Deputy Com¬ 
missioner had before him in the stipulations. This im¬ 
portant aspect of appellants’ case is logically treated un¬ 
der three propositions, to be demonstrated seriatim as 
follows: 
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1. Only the Deputy Commissioner May Make Inferences. 

Only the Deputy Commissioner has the right to make 
inferences from the basic facts. This rule was clearly stated 
by the Supreme Court in March of this year in the case 
of Cardillo v. Liberty Mutual Insurance Co., .... U. S. 

...., 91 Law Ed. 743. At page 748, the Court said: 

“In determining whether a particular injury arose 
i out of and in the course of employment, the Deputy 
Commissioner must necessarily draw an inference from 
what he has found to be the basic facts. The propriety 
i of that inference, of course is vital to the validity of 
the order subsequently entered. But the scope of 
judicial review of that inference is sharply limited 
by the foregoing statutory provisions. If supported 
by evidence and not inconsistent with the law, the 
Deputy Commissioner’s inference that an injury did 
or did not arise out of and in the course of employ¬ 
ment is conclusive. No reviewing court can set aside 
that inference because the opposite one is thought to 
be more reasonable; nor can the opposite inference be 
substituted by the court because of a belief that the 
one chosen by the Deputy Commissioner is factually 
questionable, (citing cases) 

“It matters not that the basic facts from which the 
Deputy Commissioner draws this inference are un¬ 
disputed rather than controverted. See Boehm v. Com¬ 
missioner, 326 U. S. 287, 293. It is likewise immaterial 
that the facts permit the drawing of diverse inferences. 
The Deputy Commissioner is charged with the duty 
of initially selecting the inference which seems most 
reasonable and his choice, if otherwise sustainable may 
not be disturbed by a reviewing court.” (Italics sup¬ 
plied) 

Though more positively stated in this case than ever 
before, the rule there enunciated is not new and may be 
found in the cases cited by the court such as Voehl v. In¬ 
demnity Insurance Co. 2S8 U. S. 162 at page 166. 

It follows that all the various factual inferences which 
appellants so earnestly urge on this Court and which will 
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be considered in detail below are, to the extent that they 
are inconsistent with the finding of the Deputy Commis¬ 
sioner, entirely unauthorized. Even were they far more 
reasonable than the view the Deputy Commissioner took 
of the evidence, they are of no avail before this Court. To 
give consideration to a small part of the many conclusions 
which appellants would draw from the stipulations would 
be to substitute the deductive faculty of the Court for that 
of the Deputy Commissioner. 

2. Appellants’ Inferences Are Unwarranted, Conjectural 
and Based on Incorrect Restatement of the Facts. 

Beyond the fact that appellants urge on the court a 
series of inferences which only the Deputy Commissioner 
had the right to draw, these inferences are, upon analysis, 
found to be unreasonable, conjectural and in large part 
based upon erroneous restatements and characterizations 
of the stipulated facts. They are, for the most part di¬ 
rected toward creating the impression that George P. 
Hurley was making a very quick trip, solely on business, 
and had such a crowded schedule that no time was allowed 
for social engagements. Appellants depict the dinner 
with his parents as, in effect, taken on the run between 
pressing business appointments and suggest that it could 
hardly have been the purely social occasion it was stipu¬ 
lated to be. They would have it appear that decedent did 
not have time to turn aside from his employment and con¬ 
sequently was in the course of his employment at the time 
of his fatal injury. 

In furtherance of this concept we find statements like 
the following: 

“George Hurley was making a hurried trip. Three 
cities were to be visited in three days. He had no 
time for social meetings with his friends. He declined 
a luncheon and dinner invitation. He had a busy 
day on December 13 and had a business meeting sched¬ 
uled in another city (Holyoke) on the following day.” 

(Appellants’ Brief, p. 8) 
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Actually the distances were not so great nor the time 
so short as to make the trip very hurried. Decedent had 
come to Boston the evening of December 12th and had 
slept that night at his parents’ home in Dorchester, a sub¬ 
urb of Boston. On December 13th, he had only one con¬ 
ference, with Mr. C. Keefe Hurley, and made only one busi¬ 
ness telephone call. This telephone call constituted the 
“conference” scheduled with Arthur Thomas, Esq., as it is 
characterized on page 3 of Appellants’ Brief, and it is 
thus that he “talked with Mr. Arthur Thomas” as men¬ 
tioned on page 4 of their Brief. Aside from this one ap¬ 
pointment with Air. C. Keefe Hurley and one telephone 
call, his day and evening were so far as we know entirely 
free of any business on behalf of his employers. He was 
not required to be in Holyoke until sometime the next day. 
There is certainly no basis for appellants’ statement that 
“he had no time for social meetings with his friends.” 

Much the same ideas are contained in the statement on 
page 23 of Appellants ’ Brief: 

! “Hurley declined C. Keefe Hurley’s invitation to 
dinner because of his business appointments in Boston 
on the afternoon of December 13 and in Holyoke on 
December 14. Hurley’s presence in Boston was re¬ 
quired by his business appointments. 5* s meeting 
with his parents was ‘sandwiched in’ between his busi¬ 
ness engagements. It is obvious that his business en¬ 
gagements were of primary importance and that his 
personal interests were at all times of secondary im¬ 
portance while he was on the business trip.” 

It is true, or at least C. Keefe Hurley, the friend of de¬ 
cedent would have so testified, that decedent declined his 
invitation either to lunch or to dinner, but he obviously 
declined the dinner invitation of C. Keefe Hurley because 
of another social engagement, i.e., dinner with his parents. 
To say that he declined the invitation “because of busi¬ 
ness appointments in Boston on the afternoon of Decern- 
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ber 13” is simply not so. A glance at the language of the 
stipulation shows clearly that George Hurley begged off 
the luncheon invitation because he would “be busy in the 
afternoon” (not necessarily on his employers’ business) 
and that he declined the dinner invitation because he “was 
going to have dinner with his father and mother in town 
that evening.” (Joint App. 8). Furthermore, he had no 
business appointment for the afternoon of December 13, 
since “about 10:00 a.m. the appointment with Mr. Thomas 
was canceled” (Joint App. 6) while he talked with C. 
Keefe Hurley “on the morning of December 13, 1945.” 

This constitutes part of the attempt to show that George 
F. Hurley “sandwiched in” the family dinner, which is also 
evidenced by the completely unwarranted statement on 
page 28 of Appellants’ Brief, where it is said: 

“Having just concluded a series of conferences for his 
employer and being required to be in Holyoke on the 
following morning , (italics supplied) Hurley’s din¬ 
ner was necessarily (italics Appellants’) related to his 
employment. ’ ’ 

As already demonstrated there had been no “series of 
conferences,” nor does it hnywhere appear that decedent 
was “required to be in Holyoke on the following morning” 
Both the original stipulation and the supplemental stipula¬ 
tion say only “ the following day.” (Joint App. 6, 7 and 8) 

To show the decedent busy shortly before dinner and 
again on the following morning accords well with appel¬ 
lants’ intent of painting that dinner with his parents as 
sandwiched into a busy schedule. It is not therefore sur¬ 
prising that in consonance with the impression they seek to 
give, appellants state that “Later that afternoon he met his 
parents at the Union Oyster house at North Boston for 
dinner.”, (Appellants’ Brief p. 4) (italics supplied) and 
on page 24 that: 

“It is even inferable from the facts that he met them 
in Boston rather than go to their home in Dorchester 
because his business engagements and railroad accom- 
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modations to Holyoke and the difficulties attendant 
upon making hotel reservations did not permit him 

1 time for a leisurely dinner at home.” 

And again on page 29 that: 

“The Supplemental Stipulation suggests that George 
F. Hurley did not have time to spend in a leisurely 
dinner at his parents’ home or with C. Keefe Hurley 
and that his Holyoke appointment on the following 
morning required him to have an early dinner and to 
remain in town to have it.” 

There is no factual basis for the assertion that George 
Hurley met his parents at the restaurant. The stipulation 
simply says that: “Hr. Hurley had dinner on the evening 
of December 13th, 1945 with his parents at a North Boston 
oyster house.” (Joint App. 6) Appellants would have it 
appear that decedent was in too great a hurry to accom¬ 
pany his parents to the restaurant but rather rushed in and 
“met” them there. On the contrary there is no reason to 
suppose that he did not accompany them to the oyster 
house, nor is there any reason to believe that it was other 
than a leisurely dinner. The stipulated facts do not sug¬ 
gest that this “family reunion of a purely social character” 
was in any wise a hasty affair and it is only on the basis of 
appellants’ quite unwarranted restatement of facts that 
such a conclusion could be reached. Nor do the agreed 
facts anywhere compel the conclusion that the dinner was 
necessarily eaten in a downtown Boston restaurant or that 
it was necessarily eaten early. These are all appellants’ 
touches. 

As what is apparently intended to be a corollary of the 
often reiterated crowded schedule theory of appellants is 
the notion that “His employment is, therefore, employment 
of a ‘continuous’ character, that is to say, not limited by 
any normal working hours but continuing throughout the 
twenty-four hours of the day.” (Appellants’ Brief, p. 7). 
Actually there is not the slightest evidence or reason to be- 
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lieve that decedent after having arrived in Boston either 
worked for his employers after the usual office hours that 
he worked in the District of Columbia *or that he was on 
call to do any legal work in the evening at any time dur¬ 
ing his trip. Despite this, on page 15 appellants say that 
“Hurley was continuously in the course of his employment 
while absent from Washington on the fatal business trip,” 
while the idea occurs again on page 27: . . while on his 

business trip, Hurley was in the continuous employment 
of his employers. ” These can hardly be considered facts, 
and if they are inferences they are inferences that only the 
Deputy Commissioner was authorized to draw. 

Appellants make much of the stipulated facts that “the 
clients of Mr. Hurley’s employers paid all proper business 
expenses in connection with his trips.” (Joint App., p. 
7), and stretch it to mean “all expenses” including meals. 
(Appellants’ Brief, pp. 3, 5, 6 and 8). This inference has 
no relevance unless it is intended to suggest that decedent’s 
employers’ clients were to be charged with the cost of this 
social dinner. It is to be doubted whether any lawyer of 
standing making $7,200 a year as George F. Hurley -was, 
would seek to pass on to the clients of his firm the costs 
of taking his mother and father out for a family reunion 
dinner of a purely social character, or that his employer 
would condone such charge. For aught that appears, 
George Hurlev’s father might have treated him to the 
dinner at the North Boston oyster house. Certainly there 
is no basis whatsoever for infering that the costs of this 
dinner were to be paid for by the decedent’s employers or 
their clients. Even if this had been the case it is not clear 
what purpose would be served; since appellants cite no 
case which depends on who paid the traveling expenses. 
The courts have apparently presumed that proper business 
expenses would ultimately be borne by the employer, while 
expenses of a purely personal or social nature would be 
paid by the employee. 
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On page 2S of Appellants’ Brief we find the remarkable 
statement that: “ The Stipulation must be read in the light 
of the facts that:” followed by a page consisting of a 
strange potpourri of inferences, erroneous statements, in¬ 
terpretations and conclusions of law that have little basis 
or authority. 

Where do all these “facts” come from in the light of 
which the stipulation must be read? There was no testi¬ 
mony given in this case and all the facts that counsel for 
the parties considered pertinent were included in the 
stipulation and supplemental stipulation. There is no 
source of facts other than the stipulations except in the 
fertile imagination of appellants’ counsel. Among these 
alleged “facts” “in the light of which” appellants state 
the stipulation must be read is the assertion that: 

“George F. Hurley was in Boston exclusively for the 
purpose of attending to his employer’s business (and 
not for the purpose of attending a so-called family 
reunion’).” 

Actually, there is no evidence that business was dece¬ 
dent’s exclusive purpose in going to Boston. Certainly he 
did attend a ‘ ‘ family reunion’ ’ and it may very likely have 
been one of the reasons for George F. Hurley’s going to 
Boston. 

Following this appellants say that since George F. Hur¬ 
ley had spent the previous night at his parents’ home 
“there was therefore no occasion for a ‘family reunion’ 
according to the meaning which the Deputy Commissioner 
apparently placed on that phrase.” 

The term “family reunion,” which appellants now criti¬ 
cize was stipulated as a fact by counsel for all parties and 
must be still so considered. The only meaning which the 
Deputy Commissioner placed on that phrase in his findings 
is that the dinner was “of social character,” (Joint App., 
p. 10) and that phrase is also found in the stipulation, 
where the dinner is stipulated to have been a “family re¬ 
union of a purely social character.” (Joint App., p. 6). 
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Thus it is seen that the tendency if not the intent of 
appellants’ brief is to pass over and discredit the agreed 
facts while substituting for them inferences and conjectures 
more helpful to their cause. Far from simply criticizing 
the Findings of Fact of the Deputy Commissioner, which 
they rightly recognize to be too firmly based on the stipu¬ 
lated facts to be questioned, they in effect attack the stipu¬ 
lations upon which the findings are based. Their very at¬ 
tack on these basic facts is confession enough of the weak¬ 
ness of their claim that the Deputy Commissioner’s findings 
have no substantial roots in the evidence, which in turn is 
the chief basis of this appeal. 

3. More Reasonable Inferences Support the Deputy Com¬ 
missioner’s Findings of Fact. 

More reasonable inferences may be drawn from the stipu¬ 
lated facts contradicting appellants’ inferences and rein¬ 
forcing the ultimate finding of the Deputy Commissioner. 
Some of these seem implicit in his findings and it is prob¬ 
able that they were considered by him in reaching his con¬ 
clusions. In any event every reasonable inference favoring 
the Deputy Commissioner’s findings should be indulged be¬ 
fore the court should consider striking down his ultimate 
finding that the injury did not arise out of and in the 
course of employment as having no basis in the evidence. 

It is clearly inferable that Boston was the home town 
of George F. Hurley, and that it was in this vicinity that 
he was born, went to school and grew up. It was here that 
his parents and presumably other relatives and friends 
lived. It is likely that for this very reason he, rather than 
any other member or employee of the law firm was given 
the opportunity of making this trip. He could combine 
business with pleasure and have the advantages of visit¬ 
ing his home town and spending some time with his aged 
parents. 

If he was busy on the afternoon of December 13, it is 
probable that he was busy with social rather than business 
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engagements. His business schedule is well established; 
his social schedule is only partly known. Certain it is 
that his one business conference and one business telephone 
call left a good deal of time on December 13th for social 
activities other than dinner with his parents. Far from 
being very busy on behalf of his firm on this day, he ap¬ 
pears to have had a good part of the day to spend in his 
own pursuits between an appointment one morning in Bos¬ 
ton and a meeting the next day in Holyoke. When it is 
considered that he was in his native city, it is not surpris¬ 
ing that he declined invitations from C. Keefe Hurley with 
whom he had already spent some time, nor does it indicate 
that he was to be concerned with business rather than with 
social and personal matters that afternoon and evening. 

There is every reason to suppose that Ceorge F. Hurley 
planned the dinner at the Union Oyster House as a special 
treat for his elderly parents. He took them to this famous 
eating place for a festive reunion and not because he was 
required to eat there by the press of business. 

It is clear from the stipulated facts that Mr. Hurley’s 
parents were aged (his father was 81 years old), and ap¬ 
parently his father was infirm, for he required his son’s 
assistance in going downstairs to the men’s room. (Joint 
App., pp. 6, 7) An elderly man so infirm that he needed 
assistance in going to the men’s room would in all prob¬ 
ability have required help in going from his home in the 
suburbs to downtown Boston and back again to his home. 
It seems unlikely that one as solicitous of his father’s wel¬ 
fare as the facts show George Hurley to have been, would 
have left his 81 year old father and his probably equally 
aged mother to fend for themselves on a winter’s night on 
a trip from the heart of Boston back to the suburbs. It 
seems more probable that George Hurley accompanied his 
parents from their home to the restaurant, as he had every 
opportunity of doing, and that he planned to escort them 
to their home afterwards where he too would spend the 
night as he had spent the evening before. There would 
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have been sufficient time the next morning to get the train 
for Holyoke for his business appointment at the trade as¬ 
sociation meeting held there December 14th. 

It is common knowledge that no important business takes 
place at the usual business man’s convention or trade as¬ 
sociation meeting before 10:30 or 11:00 in the morning, so 
that, even if we assume that George Hurley’s business in 
Holyoke at the trade association meeting was set for the 
forenoon, as appellants would have us infer, he could have 
left Boston conveniently by train or automobile at a not 
unreasonably early hour and arrived at Holyoke in plenty 
of time to attend a mid-morning meeting of the trade asso¬ 
ciation. The Deputy Commissioner had the right to take 
judicial notice of the proximity in space and traveling time 
of Holvoke to Boston. 

II. The Deputy Commissioner’s Findings Are in Accord¬ 
ance With Law. 

A. Deputy Commissioner’s finding s are conclusive if 
supported by evidence and not contrary to law. 

The general principle that the findings of the Deputy 
Commissioner are conclusive on the reviewing courts if 
supported by the evidence and not inconsistent with the 
law has, of course, been long settled. Voehl v. Indemnity 
Ins. Co. of N. A. 288 U. S. 162,166 or Parker v. Motor Boat 
Sales Co. 314 U. S. 244, 246 are ample basis for this rule, 
although almost unlimited authority might be given; wdiile 
Cardillo v. Liberty Mutual Ins. Co., supra, shows that the 
principle is equally applicable where the facts are undis¬ 
puted and where the basic inference involves the question 
of whether or not there was an accidental injury that arose 
out of and in the course of the employment. At 91 Law 
Ed. 748, the Court said: 

“ Moreover, the fact that the inference of the type 
here made by the Deputy Commissioner involves an 
application of a broad statutory term or phrase to a 
specific set of facts gives rise to no greater scope of 
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judicial review. Labor Relations Bd. v. Hearst Pub¬ 
lications, 322 U. S. Ill, 131 88 L. ed. 1170, 1184, 64 
S. Ct. 851; Commissioner v. Scottish American Invest. 
Co., 323 U. S. 119, 124, 89 L. ed. 113, 116, 65 S. Ct. 169 ; 
Unemployment Comp. Commission v. Aragan, 329 U. 
i S. ante, 143, 148, 67 S. Ct. 245. Even if such 

an inference be considered more legal than factual in 
nature , the reviewing court’s function is exhausted 
ichen it becomes evident that th-e Deputy Commis¬ 
sioner’s choice has substantial roots in the evidence 
and is not forbidden by the law. Such is the result of 
the statutory provisions permitting the suspension 
or setting aside of compensation orders only ‘if not 
in accordance with law’.” (Italics supplied) 

It follows that where the function of the Deputy Com¬ 
missioner is essentially to draw a fine line between the 
business duties and the social activities of an employee in 
a particular situation, his finding that the injury did or 
did not arise out of and in the course of the employment 
is factual or upon a question of mixed law and fact and is, 
therefore, conclusive unless it does violence to some settled 
rule in the jurisdiction other than the propriety of the 
application of the broad statutory term itself. 

Although factually similar cases have been decided in 
many of the states, the question of whether or not an 
employee while on a business trip distant from his 
home is covered by Workmen’s Compensation while not 
at the time actually travelling or engaged in his employer’s 
business, is novel in this jurisdiction, and, indeed in the 
federal courts. Thus even if the critical inference of the 
Deputy Commissioner from the stipulated facts be con¬ 
sidered more legal than factual, which appellees by no 
means concede, it is clear that he has a reasonable freedom 
of choice in selecting the rule which seems most reason¬ 
able to him if he finds differing decisions on analogous 
situations in other jurisdictions. 
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B. The Deputy Commissioner’s finding that injury did 
not arise in the course of employment is supported 
by ample precedent. 

Actually, though, there was little difficulty in making a 
choice among the decisions from other jurisdictions, if 
indeed the Deputy Commissioner was required to do so, for 
the great weight of authority supports the Deputy Com¬ 
missioner’s findings. On the basis of the decided cases, 
there is no reason to believe that a conclusion different 
from that reached by the Deputy Commissioner would 
have been arrived at by any court in this country or by 
this Court determining the case de novo. Wherever the 
facts are close to the instant facts, the decisions have uni¬ 
formly been against the claim. 

Generally the courts hold that a man traveling primarily 
in the interests of his employer is not necessarily and at 
all times in the course of his employment while on a 
business trip. Much of his activity is not considered to 
be in the course of his employment; especially is this the 
case when he has reached a place of temporary abode out 
of which he works during the day. Social activities may 
be indulged while the employee is away on a business trip 
as well as at home during which time he is not covered 
by the benefits of the Workmen’s Compensation Act. In 
this case the decedent was exclusively engaged in a sociable 
dinner with his parents just prior to the accident and 
the actual occasion of the injury which produced his death 
was a fall dowm a flight of stairs resulting not from any 
defect or hazard of the premises but from decedent’s per¬ 
formance of the filial duty of helping his aged father to 
the men’s room. The agreed facts and the preponderance 
of the law make inescapable the conclusion arrived at by 
the Deputy Commissioner that under such circumstances 
the injury neither arose out of nor in the course of em¬ 
ployment. 
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1. No Courts Hold That a Traveling Man Is at All Times 
in the Course of His Employment. 

Xo court in this country has held that a traveling man 
is at all times necessarily in the course of his employment 
while distant from home or headquarters and that any 
injury received while away is necessarily compensable. 
Every court called upon to decide a case involving such 
facts, has felt it necessary to draw the line somewhere 
between activities that are in the course of employment 
and activities that are not. 

Some courts and compensation commissioners go further 
than others in determining where this line shall be drawn, 
but all draw it somewhere short of compensation for in¬ 
juries received on purely social occasions. 

The following statement of appellants is without support 
in the courts of this country and does not correctly state 
the law: 

“In this country also, if the employee is a traveling 
salesman away from home or headquarters not sub¬ 
ject to call he is usually given an award on the theory 
of the continuitv of emplovment.” (Appellants’ Brief, 
p. 17) 

In support of this proposition two cases only are cited: 
Lepoiv v. Lepow Knitting Company, 2S8 X. Y. 377, 43 X. E. 
2d 450 (1942) and Souza’s Case, 316 Mass. 332, 55 X. E. 2d 
611 (1944). It is these two cases, also, which Horovitz 
cites in Injury and Heath Under Workmen’s Compensa¬ 
tion Laws (1944) (p. 170) in support of the thesis which 
appellants quote on page 13 of their Brief. 

“and traveling workers away from home or head¬ 
quarters are usually held to be in the course of the 
employment at all hours whether or not actually sub¬ 
ject to call, where the employer pays the traveling ex¬ 
penses.” 

In reality, these two cases are not authority for either 
of these propositions and neither statement correctly ex- 
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presses the law in this country. In the Souza case, dece¬ 
dent was fatally burned in a boarding house in a city 
distant from his home, where he repaired marine engines 
for his employer. He stayed in a particular place to be 
available for service calls at all times, day and night. Cer¬ 
tainly, the verv essence of the decision in Souza's Case was 
that the decedent was at all times on call. In the Lepow 
case, a salesman traveling in Africa was bitten by a mos¬ 
quito which resulted in a fatal illness. The particular 
time of the bite and what activity the decedent was indulg¬ 
ing in at the moment could not be determined. At least 
one of the reasons for the award was simply that the 
“injury” could reasonably have been inferred to have 
occurred during business hours. Surely, appellants do not 
contend that any such broad rule prevails in New York 
where the Lepow case was decided and cases will be later 
cited from that jurisdiction which definitely show that it 
does not. Furthermore, the court based its decision on 
the fact that: 

“Here the decedent’s death did not result from en¬ 
countering a risk commonly to be met by members of 
the public in the routine of daily life.” (at 228 N. Y. 
380) 

These tw r o cases do not give the slightest support to 
appellants’ proposition or to the broad statement of Horo- 
vitz, and there is no other authority for it. 

Though courts do not allow compensation in all circum¬ 
stances when a man is on a trip for his employer, under 
certain conditions compensation is generally allowed, while 
under other conditions it is not. These conditions are 
analyzed under the following classifications: 

2. Injuries While Actually Traveling Compensable . 

Probably all courts hold that while actually traveling 
on the route to or from his business engagements, an 
employee is in the course of his employment. Appellants 
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have cited examples of this in somewhat disguised forms. 
In Sawtcll v. Stern, 226 Mo. App. 4S5, 44 S. W. 2d 264, for 
example, cited on page 23 of Appellants’ Brief. Sawtell 
was actually on the way to the prospect’s house at the 
time of his injury (and not as appellants say: “'while on 
his way to his sister’s house he was injured”). As the 
court states: 

“About one hour after claimant left the Wright home 
[the name of customer], he was on his return thereto, 
intent upon the business which he had in hand for the 
day, and was injured within two blocks of the Wright 
residence.” (44 S. W. 2d 268) 

Of course, in these circumstances compensation was 
allowed. 

Porter v. Industrial Commission, 301 Ill. 76, 133 N. E. 
632 (1922), cited by appellants on page 23, illustrates the 
same rule. There the employee was actually on his way 
to the street car that would carry him back to his em¬ 
ployer’s office where he was to make a report when he 
was injured. 

'Again, Tushinsky v. National Broadcasting Company, 
265 App. Div. 301, 38 N. Y. S. 2d 608 (N. Y. 1942) (relied 
oh by appellants p. 25 Appellants’ Brief) provides another 
example of the application of this rule. There was some 
contention of a purely speculative character that decedent 
had deviated from his route for personal reasons, but the 
court indicated that it could only assume he was still on 
his direct route: (at 38 N. Y. S. 2d 611) 

“But when last seen by those who knew him, he was 
in the course of his employment and the burden of 
showing a deviation from the employment is thus 
cast upon those who assert it. There is a well recog¬ 
nized common-law rule that a relationship, such as 
that of principal and agent, once shown to have ex¬ 
isted, may be inferred or presumed to have continued 
until its non-existence has been established. 
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The court also said on the same page: 

“The risk was special. The public at large and 
average employees in New York employments are not 
ordinarily subject to such risks as resulted in Tushin¬ 
sky’s death. His was not the usual journey of the 
traveling man.” 

Both these theories are also determining factors in 
Lepow v. Lepow Knitting Company, supra. 

This court too, has followed the same rule in Williams v. 
American Employers Insurance Co., 71 App. D. C. 153, 
107 F. 2d 953 (1939), and allowed compensation to an 
employee who was traveling on the most direct route back 
to headquarters from a sales trip. 

Furthermore, the courts, and notably this court, allow 
compensation to traveling men injured while actually 
traveling to or from their destination, even if they are 
serving some incidental purpose of their own. Employers' 
Liability Assurance Corp. v. Iloage, 63 App. D. C. 53, 69 
F. 2d 227 (1934) is sufficient authority for this proposi¬ 
tion which seems to be the nearlv universal rule. The rule 
is the basis for Cardozo’s familiar dictum in Mark's De¬ 
pendents v. Gray, 251 N. Y. 90, 167 N. E. 181 (1929) quoted 
by appellants on page 24 of their brief. It is followed in 
Martin v. Hasbrouck Heights Building & Loan Association, 
132 N. J. Law 569, 41 A. 2d 898 (1945), where decedent 
was on his way home (which he used as an office and where 
he carried on much of his employer’s work) for the pur¬ 
pose of keeping two business engagements on his em¬ 
ployer’s behalf, as well as to get his dinner. But as the 
court determined: 

“(he) would have made the journey to keep his busi¬ 
ness appointments at his home for the association, 
even if he had cancelled his dinner.” 

So, in the present case, if the decedent had been killed 
in a train wreck on his way to Boston the incidental social 
purpose of visiting his parents would not have affected 
his right to compensation. 
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3. Injuries at a Hotel. 

(a) If Serving a Special Purpose of Employer , Injuries 

Usually Compensable. 

When the traveling man has reached his destination and 
is injured while staying at a hotel, if some special purpose 
of the employer is served by his lodging at that particular 
place, as for example, to be subject to call, the employee 
is usually considered covered by the act while actually at 
the hotel. This was the determining element in Souza’s 
Case, supra: 

“The deceased was required to spend the night and 
to resume work the next day. He was where his em¬ 
ployer could communicate with him during the night 
if occasion arose. He was subject to such a call at 
any time, and his employer "would have reasonably 
expected to find him in his room in the lodging house 
if the occasion had arisen. The evidence shows clearly 
the necessity of keeping the vessels using the em¬ 
ployer’s engines in operating condition without regard 
to hours of work, and that calls upon the employee for 
work at odd hours were not uncommon.” (55 N. E. 
2d 612) 

Again in attempting to save employer’s paper from fire 
in Texas Employers’ Insurance Association v. Harbruck 
73 S. W. 2d 113 (Ct. Civil App. Beaumont, Texas, 1934) 
compensation was allowed. It is to be noted, however, that 
here the employee was actually engaged in performing a 
service for his employer at the time and this bis injury 
arose directly out of his employment. 

3. If Serving No Special Purpose of Employer Injury at 
Hotel Usually Not Compensable. 

However, "where a traveling man receives an injury while 
staying at a hotel while on a business trip, without thereby 
serving any particular ends of his employer, while some 
courts allow compensation, others do not. The New York 
Courts are notable examples of those which do not allow 
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compensation under such circumstances and it is from the 
New York statute that the critical language of the District 
of Columbia Workmen’s Compensation statute is taken. 

The leading New York Court of Appeals case is David¬ 
son v. Pansy Waist Co., 240 N. Y. 584,148 N. E. 715 (1925). 
The court said: 

“Claimant, a traveling salesman, in the course of his 
employment stopped at the city of Detroit and engaged 
a room and bath at a hotel. During the day he used 
the room to display his line of merchandise. On the 
day of the injury he arose in the morning, fixed his 
samples to get ready for the day while dressed in his 
pajamas, and then went into the bathroom to take a 
bath. He slipped in the shower, fell, and was scalded 
by boiling water from the shower. 

“Per Curiam. While it may be that at the time the 
claimant sustained his injuries he was making himself 
ready to perform his regular daily work as salesman, 
such preparation cannot be said to be part of his em¬ 
ployment, and it does not appear that he might not 
have prepared himself in exactly the same way if en¬ 
gaged in any other employment or vocation. The in¬ 
jury does not arise out of and in the course of his em¬ 
ployment. ’ ’ 

Two other examples of this rule are Kass v. Hirsch- 
lerg, Schutz cO Co., 181 N. Y. S. 35 (Sup. Ct., App. Div., 
New York, 1920): 

“. . . can it be said that a traveling salesman, retiring 
to a hotel and injured through the negligence of the 
management of the hotel, is a legitimate subject for 
compensation? A hotel, in contemplation of law, is a 
temporary home and it is difficult to understand how 
an employe of a manufacturing plant, going to his 
own home and retiring for the night, can be said to 
have sustained an injury within the definition of the 
statute.” (p. 37) 


and Jakeway v. John V. Bauer Co., 218 N. Y. S. 193 (Sup. 
Ct., App. Div., New York, 1926): 
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“It has been held that a traveling salesman is in the 
course of his employment from the time he leaves his 
home or domicile to see customers until he returns to 
his home, or until he leaves the course of his employ¬ 
ment for some matters of interest other than his em¬ 
ployer’s, and a hotel is in contemplation of law a tem¬ 
porary home.” (p. 195) 

1 ‘ It seems to us that this danger, out of which the acci¬ 
dent arose, was one that might have threatened the 
claimant at any place where she would remain for the 
night. It was nothing that was inherent in the nature 
of the employment even indirectly. When she fell, 
she was doing what she would have done, no matter 
what occasion brought her to Lancaster, or in what 
employment she was engaged.” (pp. 196-197) 

And an old case from California, where a travelling sales¬ 
man was burned in a hotel fire, is to the same effect: 

“It seems clear to us that the injuries and losses 
which the respondent James suffered cannot be held 
to have been sustained by an accident arising out of 
and in the course of his employment, nor to have 
occurred at a time when the employe was performing 
services growing out, of and incidental to his employ¬ 
ment as such.” Forman et al. v. Industrial Accident 
Commission, 31 Cal. A. 441, 160 P. 857. (1916) 

To the same effect is Gibb Steel Co. v. Industrial Com¬ 
mission, 243 Wis. 375,10 N. W. 2d 130 (1943). (at 10 N. W. 
2d 131): 

“We are of the opinion that applicant, while occupy¬ 
ing his room at the camp was not in the course of his 
employment and that in any event, the injury did not 
arise out of any hazard created by his employment. 
The applicant had a complete and unrestricted choice 
of sleeping facilities. Sleeping and making a toilet 
are not a part of traveling but of living. They are 
out-of-hours activities in which the employer has no 
interest and should assume no responsibility unless 
for some reason connected with the employment he 
insists upon including them within the employment. 
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This he certainly does by requiring the employee to 
stay upon the premises. Whether he also does so by 
designating particular places of lodging, we need not 
and do not decide. In such a case as is here involved, 
however, the employer evidenced no concern and exer¬ 
cised no control whatever over w’hat the applicant did 
after hours. He made no selection of hotels. He fur¬ 
nished no premises himself. He left applicant complete 
discretion to select such facilities as suited the latter’s 
taste and this in a territory where facilities having no 
more hazards than those of applicant’s home were 
abundant.” (Italics supplied) 

Appellants cite one example of the contrary rule on page 
18 of their Brief— Railway Express Agency v. Shuttle- 
worth, 61 Ga. App. 644, 7 S. E. 2d 195 (1940). Another 
that might be mentioned is Harivel v. Hall-Thompson Co.„ 
98 Conn. 753, 120 A 603 (1923): 

“The ordinary injury to a salesman in a hotel would 
fall within the risks of his employment provided his 
stay in the hotel was made in the course of his business 
and at the time of his injury he was not then engaged 
upon his own business, convenience, or pleasure.” 

But notice even here how carefully the court limits the 
circumstances under which compensation is proper. 

4. Injuries While Eating Generally Held Not Compensable. 

There are several cases of injuries occurring to traveling 
men while away from home at a time when they were eating 
or were going to or from a place to eat. In most instances 
it appears that the claimant was eating alone simply to 
obtain sustenance and the meal was in no way a social oc¬ 
casion. Nevertheless, in all except one of these cases, com¬ 
pensation was denied. 

A man who was an agent for agricultural implements, 
contracted typhoid fever as a result of eating infected food 
while on a trip out of town for his employer, it appearing 
that when on such trips he selected his own time for lunch. 
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which was paid for by the employer. The court held that 
during the time he was eating he was exempt from duties 
as an employee. Johnson v. Smith, 263 N. Y. 10, 188 N. E. 
140 (1933). 

In Wynn v. Southern Surety Co., 26 S. W. 2d 691 (Texas 
Civil App. 1930), decedent was fatally injured while return¬ 
ing to his hotel after having eaten at a restaurant. The 
Court said: 

“. . . a travelling salesman while eating his meals, or 
sleeping at hotels, or attending churches or theatres or 
going on private errands for his own pleasure of profit 
is not within the contemplation of the Workmen’s 
Compensation Act, engaged in his employer’s business, 
and an injury received bv him while performing such 
an act or engaged in such recreation is not within the 
purview of the act, received ‘in the course of his 
employment. ’ ” 

Similarly, in Scott Tobacco Co. v. Cooper, 258 Ky. 795, 
81 S. W. 2d 5S8 (1935), it was held that the injury did not 
arise out of and in the course of the employment where a 
traveling salesman, as was his custom, drove to a town on 
Sunday to spend the night and be ready to commence work 
Monday. While returning from a restaurant Sunday after¬ 
noon, a pebble thrown by a passing automobile struck him 
in the eye. 

Against this weight of authority there is one case to the 
contrary. Again it is a Georgia case, Thornton v. Hart¬ 
ford Accident & Indemnity Company, 198 Ga. 786, 32 S. E. 
2d 816 (1945), on which appellants rely and from vrhich they 
quote extensively on pages 30-31 of their brief. There 
a traveling salesman was allowed compensation for injuries 
received while returning from a meal. This case is unique. 
Furthermore, the court recognized that a traveling em¬ 
ployee is not at all times covered, and indicates that in¬ 
juries received while engaged in social activities would be 
exceptions that would not be compensable. For the court 
says (at 32 S. E. 2d 819): 
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“This does not mean that he cannot step aside from 
his employment for personal reasons or reasons in no 
way connected with his employment, just as might an 
ordinary employee working on a schedule of hours 
at a fixed location. He might rob a bank; he might 
engage in other activities equally conceivable for his 
own pleasure and gratification, and ordinarily none 
of these acts would be beneficial or incidental to his 
employment and would constitute a stepping aside from 
his employment.” 

These cases show how little basis there is for appellants’ 
assertion (Appellants’ Brief, p. 8) that: 

“If, without talking with his parents, he had gone to 
the Union Oyster House and had fallen down the stairs, 
there would then be no question but that his injuries 
were sustained in the course of his employment and 
arose out of his employment.” 

On the contrary, the almost unanimous authority is, that 
under the circumstances outlined by the appellants, an in¬ 
jury so sustained would not be considered to have been 
sustained in the course of his employment or to have arisen 
out of his employment. 

5. Injuries Received When Socially Engaged Are Not 

Compensable. 

The Thornton case and several of the other preceding 
cases suggest that when the traveling man engaged in so¬ 
cial activities, whether or not a meal is involved, he is not 
then in the course of his employment. There are in fact a 
number of cases that directly hold this to be so, nor do 
there seem to be any decisions to the contrary. 

Gumbrill v. General Motors Corp., et al., 216 Minn. 351, 
13 N. W. 2d 16 (1944), is a case factually very similar to 
the present one. There a traveling salesman went to Minne¬ 
apolis on orders of his employer to meet a prospect. On 
the evening preceding his appointment, he drove with a 
friend to a restaurant to get something to eat. While get- 




30 


ting out of the car at the restaurant, he fell and was in¬ 
jured. The Minnesota Supreme Court rejected the broad 
contention that a traveling man is at all times covered by 
the Compensation Act, saying: (at 13 N. W. 2d 17) 

“This cannot be construed, however, as meaning that 
in all circumstances an employee is covered by the 
1 workmen’s compensation act from the time a special 
errand or mission starts until it is completed.” 

This case was in accord with another Minnesota deci¬ 
sion, Lunde v. Congoleum Nairn, Inc., 211 Minn. 487, 1 
Ni W. 2d 606 (1942), which shows that the travelling man 
is not in the course of his employment when indulging in 
social activities. As in the instant case, the employee had 
finished his business in one city and had time to spend as 
he chose before catching his train. Such activity was in 
no way inconsistent with the business of his employer. 
The facts were that the salesman-employee went to Minne¬ 
apolis for a sales conference, and having several hours to 
spend before the time of departure of his train for his 
home, he went with a friend to call on two young ladies. 
He was killed in an automobile accident. The court said: 
(at 1 N. W. 2d 607) 

“For relator, it is insisted, with misplaced confidence, 
that as a matter of law compensation should be granted 
under the rule of the ‘traveling men’s cases’. Pr* 
cisely, the argument is that ‘so long as Lunde did th“ 
natural and customary thing which any salesman woulc 
do who had a roving commission such as his, and hac 
four hours to kill waiting for a train, he was coverer 
by the (compensation) Act.’ 

“Such argument assumes that it is impossible for a 
traveling man, even though he be otherwise and mostly 
engaged on his employer’s business, to so depart there¬ 
from on an enterprise of his own as to put him for the 
time being beyond coverage of the law. Obviously he 
may do so. Upon abundant evidence, the triers of fact 
have found that.” 
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“.. there remains in the evidence abundant basis for 
the finding that for the occasion Mr. Lunde was in no 
wise serving his employer, or engaged in the latter’s 
business even remotely, but, on the contrary, had gone 
off on an enterprise of his own. 

“Basically, the argument for relator is wrong in its 
seeming assumption that factors of time and place 
are decisive. It ignores the real determinant, which 
is the employe’s activity of the moment. Mr. Lunde’s 
activity of the moment was entirely his own and, as 
found below, beyond the scope of his employment. 
That a traveling salesman is within his own ‘ territory’ 
does not bring all his actions away from home within 
the compensation act. The risks of diversions on er¬ 
rands and for reasons personal to him are not all oc¬ 
cupational as matter of law\ There is no suggestion 
that either of the ladies was a prospective buyer of 
insurance or linoleum. It would strain both credulity 
and generosity to hold that the fatal mishap arose out 
of and in the course of the employment of either Lunde 
or Foster. Too reasonable is the conclusion that the 
course of employment for both was left for the time 
being to pleasure rather than business.” (Italics sup¬ 
plied.) 

In many ways the case most similar to the present one is 
that of Sullivan v. Industrial Commission of Utah, 79 
Utah 317, 10 P. 2d 924 (1932). Sullivan, a receiver for 
a railroad, was on his way from Salt Lake City to New 
York City on business of his employer. The train passed 
through Poughkeepsie where his daughter was at school. 
Since his business did not require him to be in New York 
until the next day, he decided to spend the night in Pough¬ 
keepsie instead of New York, taking the train the next 
morning to the city in time for his business engagement. 
He invited his daughter and several of her friends to 
dinner, and while escorting her back to her college was 
injured. This case and the instant case contain almost 
exactly the same elements, including even the family 
reunion at dinner and the paternal duty there of escorting 
his daughter back to school, as compared with the filial 
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duty in the instant case of helping his father to the men’s 
room. Compensation was denied by the Court in these 
words: 

“. . . Plaintiff was not necessarily covered by the 
Industrial Act every moment of Jthe time he was absent 
from Salt Lake City on this business trip. It was evi- 
1 dently intended that he might combine business and 
pleasure. It was possible for him to step aside from 
his employment and do things not at all connected 
with or incidental to his employment. When he left 
the train at Poughkeepsie to spend the afternoon and 
evening with his daughter and her friends, he did step 
aside from his employment to indulge in a personal 
pleasure wholly disconnected from the business for 
his employer. Even if it be considered that he did not 
step aside from his employment in choosing to sleep 
in a hotel at Poughkeepsie instead of New York City, 
still we think it must be held in entertaining his daugh¬ 
ter and her friends at dinner and in taking the short 
journey wherein he undertook to accompany them to 
the college dormitory was a diversion purely personal 
and in no way prompted by, or beneficial to the in¬ 
terest of his employer. (10 P. 2d 925) 

The above are all the cases most nearly resembling the 
particular factual situation of the instant case which appel¬ 
lee has been able to discover. They amply demonstrate 
that far from being without precedent in reaching his 
decision that George Hurley was not in the course of his 
employment when injured, the Deputy Commissioner was 
in entire accord with the views of the courts of other juris¬ 
dictions passing upon similar facts. Indeed, from the 
above cases it appears that, with the single exception of 
the Thornton case, the courts have uniformly held that the 
employee is not in the course of his employment while 
eating his dinner, even if that dinner is taken alone. With¬ 
out exception they have held the employee beyond the 
coverage of compensation statutes where the dinner is a 
social occasion taking place after he has finished his work¬ 
ing day. 
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C. Deputy Commissioner’s finding that injury did not 
arise out of the employment is founded in the evidence 
and not forbidden by law. 

If, as has been amply demonstrated by the consideration 
of the actual facts as stipulated and the above review of 
the cases, the Deputy Commissioner properly found that 
the injury from which George F. Hurley died did not arise 
in the course of his employment—or even if such finding, 
having substantial roots in the evidence, is not forbidden 
by law—then it would make no difference if the Deputy 
Commissioner found or should have found that the injury 
arose out of the employment. The requirement of the 
statute is in the conjunctive, that is, the injury must arise 
out of and in the course of the employment. Indeed it is 
difficult to see how the usual accidental injury, slipping, 
falling, etc., as is here involved, can possibly arise out of 
the employment and not be in the course of the employ¬ 
ment. However, because appellants cast a substantial 
part of their argument under the caption “The Injury 
Arose Out of The Employment” (Appellants’ Brief, pp. 
20 to 26) and at other places in their brief assert that 
decedent’s “employment subjected him to the risks at¬ 
tendant upon eating in a public restaurant” (Appellants’ 
Brief, p. 15) we would notice this aspect of their argu¬ 
ment briefly in closing. First of all, the various decisions 
subsumed by appellants under this head (Appellants’ 
Brief, pp. 20 to 26) are all cases in which the employee 
was in the course of his employment at the time of the 
injury. In every case the employee when injured was 
either actually traveling or enroute to a business appoint¬ 
ment as in Employer's Liability v. Assurance Corporation 
v. Hoage, Sawtell v. Stern, Martin v. Harbrouck Heights 
Building & Loan Assoc, and Porter v. Industrial Commis¬ 
sion, all supra, or at least was presumed under the evi¬ 
dence to have been enroute on or about the employers’ 
business at the time as in Tushinsky v. National Broad¬ 
casting Company, also supra. Indeed all of these cases 
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were actually decided on the question of whether the em¬ 
ployee was at the time of injury in the course of his 
employment. These cases have been previously considered 
under that head and found to supply no precedent for 
the Deputy Commissioner’s decision in the present case. 
The remaining cases cited by appellants in this part of 
their brief, namely Hartford Accident and Indemnity Co. 
v. Cardillo, 72 App. D. C. 52, 112 F. 2d 11 (1940) and 
Puffin v. General Electric Co., 132 Conn. 279, 43 A. 2nd 
746 (1945) (Appellants’ Brief, pp. 20, 21) are cases in 
which there was no question but that employee was en¬ 
gaged in the employer’s business at the time of the injury 
and their whole point is the holding that the injury need 
not be the result of an extraordinary risk of the employ¬ 
ment in order to arise out of it. This principle is exempli¬ 
fied in the so-called street risk cases where traveling sales¬ 
man or pedestrian bill collectors while pursuing their 
employer’s business on the street are injured in street 
accidents. Such cases are obviously inapplicable here, nor 
do appellants point to any other decisions which could 
remotely be construed to require the Deputy Commissioner 
as a matter of law to find in the present facts that the 
injury arose out of the employment. 

Appellants, referring to Cudahy v. Parramore, 263 U. S. 
423, admit that there must be some causal relation between 
the employment and the injury for it to arise out of the 
employment, (Appellants’ Brief, p. 22) and go on to 
argue that “Hurley would not have made a dinner engage¬ 
ment with his parents in Boston if his employment had not 
taken him there” (Appellants’ Brief, p. 24). If by this 
is meant that George Hurley would probably not have 
been in Boston at all at that time but for his employment (as 
appellants expressly phrase their proposition on page 15 
of their brief) then of course this reasoning proves too 
much. It could be applied to subject all sorts of admit¬ 
tedly non-compensable accidents to coverage of the Act, 
because “but for” the employment the employee would 
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not have been in the general area where he was at the time 
of the injury. Clearly, however, George Hurley after his 
legal business of the day was over and before he resumed 
his travel to Holyoke the next day could have gone wher¬ 
ever he chose in Boston that evening and indulged in 
whatever social activities he desired, so that his employ¬ 
ment did not require his presence at that particular res¬ 
taurant at that particular time. 

More specifically, however, appellants argue that “his 
employment subjected him to the risks of eating in a 
public restaurant”; (Appellants’ Brief, p. 15) “that eat¬ 
ing in a public restaurant was an incident of his employ¬ 
ment, that falling down stairs was one of the risks at¬ 
tendant upon eating in that restaurant.” (Appellants’ 
Brief, p. 21) 

Aside from the fact above noted that nothing in dece¬ 
dent’s employment required him to be present at that par¬ 
ticular restaurant, the important thing to notice is that 
George Hurley did not meet his death because he took 
his meal in a public restaurant. Even if there were any 
hazard in eating in a public restaurant in Boston greater 
or different than eating in a public restaurant in Wash¬ 
ington, as George F. Hurley must have often done, the 
point that appellants apparently overlook is that his fatal 
accident did not in fact arise from his eating in the res¬ 
taurant in North Boston or any hazard incident thereto, 
but essentially from the social character of that family 
dinner and proximately from his action in getting up from 
the table and assisting his aged father to go to the men’s 
room. As the court said in the very similar case of Lunde 
v. Cong oleum Nairn Inc., supra, the “real determinant 
* * * is the employee’s activity of the moment.” George 
F. Hurley’s activity at the moment he was fatally injured 
was the assisting of his aged father down a flight of steps 
to the men’s room. This and not any defect in stairs, or 
hazard of eating at the restaurant was the sole and proxi¬ 
mate cause of his death. If it had not been a familv 
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reunion, if George F. Hurley had been eating by himself 
the fatal accident would never have happened. 

In leaving his meal to help his father, the decedent was 
not performing any duty to his employer nor even any 
personal duty for himself, hut purely a filial duty. His 
obligation to his father was different from his obligation 
to his employer, and to serve the one excluded the other. 
While it is right and proper that the decedent should have 
left his meal to assist his father down the steps, it must be 
recognized that in so doing George F. Hurley was dis¬ 
charging an exclusively filial duty and was certainly not 
acting in the course of his employment. Here the risk to 
which George F. Hurley was exposed arose entirely from 
the presence of others at the dinner, from its familial 
character, and specifically from his discharge of a duty 
to his father. In no conceivable wav did it arise out of 
his employment. It is seen therefore that even though 
it is unnecessary to consider the question of whether the 
injury arose out of the employment, since it was obviously 
not in the course of the employment, nevertheless a 
thoughtful consideration of the facts with respect to the 
actual cause of the fatal accident indicates that the Deputy 
Commissioner had every right to infer that it did not arise 
out of George F. Hurley’s employment and his conclu¬ 
sion is thus firmly rooted in the evidence within the prin¬ 
ciple of Cardillo v. Liberty Mutual Insurance Co., supra. 

CONCLUSION. 

In the first part of this brief, devoted to an analysis of 
the stipulations and the various factual inferences which 
might and might not be drawn therefrom, we saw that 
the Findings of Fact of the Deputy Commissioner, includ¬ 
ing his final inference that the George F. Hurley’s fatal 
injury did not arise out of and in the course of the employ¬ 
ment, are in strict accord with the evidence as stipulated. 
In the second part a review of the decisions further showed 
that the Deputy Commissioner’s conclusion, far from 
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being forbidden by any principle of law, was in full con¬ 
sonance with the cases from other jurisdictions. In clos¬ 
ing, however, it should be recalled that these cases, per¬ 
suasive as they are of the correctness of the Deputy Com¬ 
missioner’s finding, are really of only supplementary sig¬ 
nificance as showing that in other jurisdictions on like 
facts courts have drawn the same inference. But it is 
the local compensation law itself, as so recently elucidated 
in CardUlo v. Liberty Mutual Insurance Co. } which gives 
the Deputy Commissioner the undoubted right and full 
discretion to draw his own inference from the agreed 
facts. And that inference must be considered conclusive 
if based on evidence and not contrary to law. The Deputy 
Commissioner in the exercise of that prerogative has here 
reached a reasonable conclusion founded on evidence and 
violating no rule of law. Accordingly appellee respect¬ 
fully requests this Court’s affirmation of the decision of 
the District Court dismissing the complaint. 

Respectfully submitted, 

Daniel W. O’Donoghue, Jr., 
Ross O’DoNOGHins, 

Attorneys for Appellee 
Globe Indemnity Company. 
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This case arose upon a complaint for judicial review of a 
compensation order filed on February 14,1947, by the appellee. 
Deputy Commissioner Samuel S. Lowe, in which he rejected a 
claim for compensation filed by appellant (hereinafter called 
“claimant”), on behalf of herself as widow and three minor 
children respectively, of George F. Hurley, deceased, who sus¬ 
tained fatal injury on December 13, 1945, while employed by 
appellees Feldman, Kittelle, Campbell and Ewing. The claim 
was rejected upon the ground that the death of the deceased 
was not the result of an accidental injury which arose out of 
and in the course of the employment. 

The injury occurred while the deceased was in Boston, 
Massachusetts, on a business trip for his employers on Decem- 

(i) 
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ber 13, 1945, at approximately 6:30 o’clock P. M., when the 
deceased fell while helping his aged father down the stairs to a 
lavatory on the lower floor of a Boston restaurant where he 
was having dinner with his parents. 

(The compensation order containing a complete findings of 
fact by the deputy commissioner is printed on page 9 of the 
joint appendix and the facts which were stipulated before the 
deputy commissioner are printed on page 6 of said appendix.) 

The said compensation order was issued by the deputy com¬ 
missioner pursuant to provisions of the compensation law in 
force in the District of Columbia; namely, the Longshoremen’s 
and Harbor Workers’ Compensation Act of March 4, 1927 (44 
Stat. 1424, U. S. C. Title 33, Chapter 18, sec. 901 et seq.), as 
made applicable to certain employments in the District of 
Columbia by Act of May 17, 1928 (45 Stat. 600, Chap. 612, 
sec. 1; D. C. Code (1940) Title 36, Chap. 5, sec. 1), which will 
be referred to as the “compensation law.” 

Claimant brought a proceeding in the court below for judicial 
review of said compensation order pursuant to the provisions. 
of section 21 (b) of the Longshoremen’s Act (33 U. S. C. A. 
sec. 921 (b)) alleging that the compensation order is not in 
accordance with law. Appellees made a motion to dismiss the 
complaint which was granted. This appeal followed. 

STATUTES INVOLVED 

Section 2 (2) of the compensation law (33 U. S. C. A. sec. 
902 C2 D prov ides as follows: 

The term “injury” means accidental injury or death 
arising out of and in the course of employment, and 
I such occupational disease or infection as arises naturally 
out of such employment, or as naturally or unavoidably 
I results from such accidental injury, and includes an 
! injury caused by the willful act of a third person directed 

/ against an employee because of his employment. 

SectibsJ. of the Act of May 17,1928 (45 Stat. 600, chap. 612, 
sec. 1; D. C. Code (1940), Title 36, chap. 5, sec. 1), which 
reads as follows: 

That the provisions of the Act entitled “Longshore¬ 
men’s and Harbor Workers’ Compensation Act,” ap- 
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proved March 4, 1927, including all amendments that 
may hereafter be made thereto, shall apply in respect 
to the injury or death of an employee of an employer 
carrying on any employment in the District of Colum¬ 
bia, irrespective of the place where the injury or death 
occurs; except that in applying such provisions the 
term “employer” shall Jbe held to mean every person 
carrying on any employment in the District of Colum¬ 
bia, and the term “employee” shall be held to mean 
every employee of any such person. 

QUESTION INVOLVED 

The sole question involved is whether the finding of the 
deputy commissioner that the injury did not arise out of and 
in the course of employment is in accordance with law. 

SUMMARY or ARGUMENT 

The deceased at the time of injury was not engaged in any 
activity for his employer or in anything incidental to his em¬ 
ployment; his injury therefore did not arise out of and in the 
course of his employment. 

ARGUMENT 

The Deputy Commissioner properly found from the evidence 
that the injury did not arise out of and in the course of 
employment 

This case directly presents the question whether injuries sus¬ 
tained by “travelling” employees during meal time are com¬ 
pensable. In the present case the employee, an attorney, while 
on a business trip of several days’ duration for his employers, 
was injured in a public restaurant where he had gone for his 
evening meal. He was in company with his parents, having 
invited them to dinner. There was nothing in the particular 
activity at time of injury which was connected with the de¬ 
ceased’s employment, unless it can be said that eating and the 
accompanying of his aged parents were incidents of travelling 
and hence his employment. Eating as such has generally not 
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been considered so. Johnson v. Smith, 263 N. Y. 10,180 N. E. 
140 (1933); Wynn v. Southern Surety Company, 26 S. W. (2d) 
691 (Tex. Civ. App. 1930)7 Baron v. Norton & Company, 264 
App. Div. 802 (N. Y. 1942); Paulin v. Williams, 327 Pa. 579, 
195 A. 40 (1937); Scott Tobacco Company v. Cooper, 258 Ky. 
795,81 S. W. (2d) 588 (1934). 

In Johnson v. Smith, supra, the court- said: 

The claimant J. M. Johnson was employed by H. M. 
Smith of Watkins Glen, who conducts a coal yard and 
sells agricultural implements, farm produce and ferti¬ 
lizer. His duties were multifarious and included, ac¬ 
cording to his expression, “anything from clerical work 
down to a coal heaver.” His wages were twenty-five 
dollars a week and a commission on the sale of coal. 
While working at Watkins Glen, he was allowed an hour 
off at noon and he paid for his lunch. When out of town 
on business for his employer, he used his discretion re¬ 
lating to the time and place for eating, but all his ex¬ 
penses on such journeys were borne by the employer. 

On one of these trips he went to Montour Falls to sell 
fertilizer and lunched at Beardsley’s restaurant. The 
cook was a typhoid carrier and from the food which he 
there consumed he contracted the disease. The ques¬ 
tion whether an accidental injury occurred is not argued 
by appellant and accordingly we do not volunteer an 
answer. The sole issue presented is whether claimant’s 
disability arose out of and in the course of his employ¬ 
ment. 

Claimant was entitled to an hour for lunch. While 
at Watkins Glen the time usually began at noon and he 
was free to eat at home or anywhere he pleased. Dur¬ 
ing that time he quit work and his course of employment 
temporarily ceased. Any disability which might have 
been inflicted would not have arisen out of his employ¬ 
ment and would not have been compensable. ( Matter 
of Clark v. Voorhees, 231 N. Y. 14,17; Matter of Carroll 
v. Vexway Printing Co., 254 N. Y. 598; Matter of Cun¬ 
ningham v. Hunterspoint Lumber & Supply Co., 256 
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N. Y. 574.) The rule may be different in cases where 
the employee is always on duty and subject to call 
(Matter of Crippen v. Press Co., 254 N. Y. 535), or in 
instances where the employer requests or customarily 
permits him to eat upon the premises or in a place pro¬ 
vided for him. (See Matter of Mclnemey v. Buffalo & 
Susquehanna R. R. Corp., 225 N. Y. 130, 133.) An 
equally clear distinction is made when the employee is 
engaged not only in the personal act of eating but has 
entered a restaurant for the purpose of promoting the 
interest of his employer by interviewing prospective 
customers. ( Matter of Tannenbaum v. Perfect Tailor¬ 
ing Co., 243 N. Y. 577.) 

The fact that-when at Montour Falls claimant could 
select his time for lunch and that he would be reimbursed 
for his expense cannot establish any substantial differ¬ 
ence in principle from his status at Watkins Glen. On 
neither occasion while eating was he engaged in his em¬ 
ployer’s business. His act at one place was as exclu¬ 
sively personal as at the other. For the time being he 
was resolved into an individual exempt from duties as 
an employee. He was a free man and could eat when 
and where he chose. During the time that he selected, 
his employer exerted no authority over him and derived 
no benefit from his acts. [ Italics supplied. ] 

(The court’s opinion in the Johnson case just quoted from to 
the effect that the reimbursement by the employer of the ex¬ 
pense for eating does not change the employee’s status, ap¬ 
parently is shared by the U. S. Supreme Court, CardiXLo v. 
Liberty Mutual Insurance Company, 330 U. S. 469,482.) 

In Wynn v. Southern Surety Company, supra, the court 

said: 

The facts are practically without dispute. It appears 
that H. D. Wynn, the husband of Mrs. Pearl Wynn and 
father of Alice Elizabeth Wynn, appellants, was work¬ 
ing for the Laney Creamery Company, Inc., of San. 
Antonio, in the capacity of a field man, his duties being 
to visit creameries in a territory extending over a large 
portion of Texas. His employment required him to not 
only visit the creameries and solicit business, but to as- 
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sist in establishing new creameries. He was employed 
on a salary of $125 a month and expenses, and was fur¬ 
nished an automobile in which to make his territory. 
He began working for said company in January 1926. 
His trips to the northern portion of his territory, which 
embraced Waco, Tex., kept him from the office about two 
weeks. On the 5th of March he worked the territory 
around Cameron and Lott, south of Waco. On Satur¬ 
day the 6th of March, he worked in McGregor, west of 
Waco, and then came to Waco and registered at the 
hotel. He wrote the Laney Creamery Company on said 
date that the roads were extremely bad by reason of 
heavy rains, but that he hoped by the following Tues¬ 
day to be able to go to Hamilton county on the com¬ 
pany’s business. There were two customers in Waco 
that he was expected to see while there; namely, the 
M-B Ise Kream Company and the Purity Ice Cream 
Company. On Saturday afternoon he called the M-B 
Ise Kream Company to ascertain if it would be open on 
Sunday, and he was told that it would be. Under the 
terms of his employment, Mr. Wynn was when neces¬ 
sary, expected to work on Sundays and see his pros¬ 
pective customers. Nothing further is known about 
Mr. Wynn’s movements until 6:30 Sunday afternoon, 
March 7th, at which time he went to a restaurant on 
South Sixth street in the city of Waco for his evening 
meal. After his meal he walked about 100 feet to Austin 
avenue, the main street in said city, and attempted to 
cross Sixth street, going toward the Raleigh Hotel, 
where he was registered and in attempting to cross said 
street he was struck by an automobile and killed. 
There was no evidence that he called on either the 
M-B Ise Kream Company or the Purity Ice Cream 
Company on Sunday, or that he did any other act during 
said day of any kind or character. 

The question for determination is whether the above 
facts make a prima facie showing that Mr. Wynn 
received his injuries “in the course of his employment,” 
as contemplated by section 1, article 8306 of the Revised 
Statutes. * * * 
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The courts have uniformly held that the burden of 
proof is upon the claimant under the Workmen’s Com¬ 
pensation Law to establish that the injury was received 
in the course of the employer’s business. * * * 

As we view the testimony in this case in its most 
favorable light, there is not any circumstance or fact 
that tends to show that Mr. Wynn at the time he was 
injured was engaged in his employer’s business, or that 
the injury was received in the course of his employment. 
A traveling salesman, while eating his meals or sleeping 
at hotels, or attending church or theaters or going on 
picnics or private errands for his own pleasure or profit, 
is not, within the contemplation of the Workmen’s 
Compensation Act, engaged in his employer’s business, 
and an injury received by him while performing said 
acts or engaged in said recreation is not, within the 
purview of said law, an injury received “in the course of 
his employment.” 

Compare Pillsbury, deputy commissioner v. Liberty Mutual 
Insurance Company, 143 F. (2d) 807 (C. C. A. 9, 1944). 

Appellant has cited but one case ( Thornton v. Hartford 
Accident & Indemnity Company, 198 Ga. 786, 32 S. E. (2d) 
816 (1945)) which holds that a travelling employee is acting 
within the scope of his employment while engaged in eating. 
That case held in substance that all activities of a travelling 
employe which are necessary for health and comfort are inci¬ 
dents of the employment and acts of service within the mean¬ 
ing of the compensation act. That case, however, is against 
the weight of authority as indicated by the cases cited supra 
on page 4. 

Appellant cites many other cases, none of which, however, 
hold that a travelling employee while engaged in eating, with¬ 
out more, is within the protection of the compensation law. 
Cases relating to an employee sent on a special errand who 
necessarily obtains lunch en route ( Cardillo v. Hartford Acci¬ 
dent & Indemnity Company, 71 App. D. C. 330, 109 F. (2d) 
674, cited by appellant) are not in point with the instant case 
where the deceased had arrived at his destination and was free 
to spend his spare time as he chose. 
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CONCLUSION 

A determination that an injury arose out of and in the course 
of employment which is sustained by a so-called travelling em¬ 
ployee, while engaged in eating during the course of his travel, 
would extend the protection of the compensation law to situa¬ 
tions not heretofore generally recognized as compensable. The 
deputy commissioner merely applied the law in the present 
case in a manner consistent with the obvious weight of au¬ 
thority; and in a manner consistent with the decisions in the 
State of New York whence the local law was derived, thus mak¬ 
ing such decisions more than persuasive: Cf. Hartford. Accident 
& Indemnity Co. v. Hoage, 66 App. D. C. 154, 85 F. (2d) 411 
(1936); Capitol Traction Company v. Hof, 174 U. S. 1; Beth¬ 
lehem Shipbuilding Corp. v. Monahan, deputy commissioner, 
54 F. (2d) 349 (C. C. A. 1, 1931); West Penn. Sand & Gravel 
Co. v. Norton, deputy commissioner, 94 F. (2d) 498 (C. C. A. 
3, 1938); Newtown v. Employers Liability Assurance Corp. 
107 F. (2d) 164 (C. C. A. 4, 1939). It cannot be said that the 
determination of the deputy commissioner in the instant case 
does not have “a reasonable basis in law” in view of the weight 
of authority. (Quotation is from N. L. R. B. v. Hearst Inc., 
322U.S. Ill, 131 (1943).) 

For the above reasons it is respectfully submitted that the 
action of the lower court in dismissing the complaint was proper 
and should be affirmed. 

George Morris Fay, 

United States Attorney, 
Sidney S. Sachs, 

Assistant United States Attorney, 

Attorneys for Appellee Lowe. 

Ward E. Boote, 

Chief Counsel, 

Bureau of Employees* Compensation, 

Federal Security Agency. 

Herbert P. Miller, 

Assistant Chief Counsel, 

Of Counsel. • 1 
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REPLY BRIEF FOR APPELLANTS. 


The brief for the deputy commissioner was drafted on 
the theory that the following five cases establish the obvi¬ 
ous weight of authority to the effect that a traveling man 
is not protected while in a public restaurant in a city dis¬ 
tant from his headquarters: 
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Johnson v. Smith, 263 N. Y. 10, ISO N. E. 140 (1933) 
Wynn v. Southern Surety Co., 26 S. W. 2d 691 (Texas 
Civ. App. 1930) 

Baron v. Norton <& Co., 264 App. Div. S02 (X. Y. 
1942) 

Paulin v. Williams, 327 Pa. 579, 195 A 40 (1937) 
Scott Tobacco Co. v. Cooper, 25S Kv. 795, SI S. W. 
2d 58S (1934). 

The deputy commissioner’s position is obviously in¬ 
correct. 

Two of the cases are from New York and are supposed 
by the appellees to have more than persuasive effect upon 
this Court (Lowe’s brief, p. 8). The fountain-head of the 
entire group is Johnson v. Smith, the validity of which as 
authority has already been questioned in an opinion of this 
Court (see Cardillo v. Hartford Accident Indemnity Co., 
71 App. D. C. 330 (1940), page 331 n.4). The Baron case 
contains not a single line of reasoning to support any kind 
of a decision. As this Court has previously pointed out, 
the New York decisions do not hold that traveling to and 
from meals away from the premises of the employer neces¬ 
sarily takes the employee out of the course of his employ¬ 
ment. On the contrary this Court has indicated that 
Bollard v. Engel, 278 N. Y. 463 (193S) is at variance on 
principle with the earlier case of Johnson v. Smith. 

In Bollard v. Engel a salesman employed by an automo¬ 
bile agency (and not even a traveling salesman) was struck 
by an automobile while returning to his place of employ¬ 
ment after having had supper at a restaurant. He had a 
business engagement scheduled for later that evening. The 
employer attempted to defeat a claim for compensation on 
the authority of Johnson v. Smith. The New York Court 
of Appeals rejected the employer’s arguments, stating: 

“We think that the evidence warranted the finding 
that the employment was not interrupted while the 
deceased was returning from supper on the occasion 
in question.” 
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Obviously this means that he was still in the course of 
his employment while he was away from the office for the 
purpose of eating his dinner. 

In May, 1947, the New York Court of Appeals decided 
the case of Dyviniek v. Buffalo Courier Express Co., 73 
N. E. 552 in which it apparently assumed that a Buffalo 
newspaper photographer who was sent by his city editor 
to photograph flood conditions in Olean, New York, was 
protected by the Act while eating or drinking in the course 
of his stay at Olean. The Court rejected the claim of the 
photographer, not on the ground that he was not protected 
while eating sandwiches or drinking milk at Olean, but 
because of a lack of proof that the typhoid fever was in¬ 
curred as the result of eating or drinking contaminated 
food in the flood area. 

The dissenting opinion in that case is very illuminating 
and should be carefully read by this Court. 

The deputy commissioner’s brief cited Wynn v. Southern 
Surety Co., 26 S. W. 2d 691 (Texas Civ. App. 1930) ap¬ 
parently to show that “a traveling salesman, 'while eating 

his meals or sleeping at hotels,.is not 

within the contemplation of the Workmen’s Compensation 
Act” (Lowe’s Brief, p. 7). It did not cite the later case of 
Texas Employers Insurance Assn. v. Cobb, 118 S. W. 2d 
375 (Texas Civ. App. 1938). 

That case involved the death, of the employee by asphyxi¬ 
ation in a tourist cabin wdiere the employee was staying 
while absent from home on a business trip. The employee 
had come to rest and might have had some leisure time. 
The appellant insurance company contended that the de¬ 
ceased, in retiring to the tourist cabin for the night had 
voluntarily turned away from his employment for purposes 
of his own or in the exercise of a personal privilege. The 
Court rejected this contention and allowed compensation. 

The better rule is not the spurious ‘‘obvious weight of 
authority” mentioned by the deputy commissioner but the 
rule stated in California Casualty Indemnity Exchange v. 
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Industrial Accident Commission, 53 Pac. 2d 758 (1936) 
where the Court in allowing compensation in the case of 
a salesman asphyxiated while he was spending the night 
at a tourist cabin in the course of his return from a sales 
trip said: 

“As a rule commercial travelers may be regarded as 
acting in the course of their employment so long as 
they are traveling in their employer’s business, includ¬ 
ing the whole period of time between their starting 
from and returning to their place of business or home. 
Bradbury on Workmen’s Compensation, p. 105. With¬ 
in this rule the traveler, when overtaken by night, may 
reasonably seek the protection of an inn and still be 
regarded as acting in the course of his employment.” 

This case should be taken as a complete repudiation by 
the State of California of the principle set forth in Forman 
v. Industrial Accident Commission, 31 Cal. A. 441, 160 P. 
S57 (1916) relied upon in the Globe Brief at p. 26. 

See also Thiede v. Searle, 278 Mich. 108, 270 N. W. 234 
(1936) where the Court found an analogy between injuries 
sustained at a hotel (where the traveler had come to rest) 
and those sustained in the course of the travel. It said: 

“In the instant case it was a condition of decedent’s 
employment that he should stay at the hotel which 
turned out to be a place of danger. The risks to which 
he was exposed in staying at hotels as required by his 
position were incidental to his employment.” 

The deputy commissioner cited to this Court Scott To¬ 
bacco Company v. Cooper, 258 Ky. 795, 81 S. W. 2d 588 
(1934). He should rather have advised the Court of the 
later Kentucky case of Mason-Waller Motor Co. v. Hole- 
man, 284 Ky. 374,144 S. W. (2d) 796 ( ) where the facts 

were that an automobile salesman who was using a com¬ 
pany-owned demonstrator took several companions along 
on a trip to see a prospect. The party stopped at several 
places to eat and drink. On their way home the car ran 
off the highway and the employee, Holeman, was killed. 
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The Court, allowing compensation, said : 

“It may be conceded that where a business errand is 
the purpose of workman’s journey, the social incident 
of taking a few guests along for the pleasure of their 
company would not affect his right to compensation 
for an injury sustained in the performance of that 
errand; but where the business errand is finished or 
abandoned and the workman thereafter sets about the 
pursuit of his own pleasure or indulgence there is no 
theory of law or justice which would impose on his 
employer the obligation to pay compensation for any 
injury sustained by the workman under such circum¬ 
stances.” 

The Hurley case is a much stronger case of adherence 
to duty than was the Holeman case. There can be no sug¬ 
gestion that Hurley had finished his assignment or aban¬ 
doned his mission. 

The Kentucky law favors the appellants in this case and 
not the appellees. 

The deputy commissioner’s authority is thus reduced to 
the one decision of Paulin v. Williams, 327 Pa. 579, 195 
A 40 (1937) and that case is clearly distinguishable on its 
facts from the instant case. 

He has ignored Jeffers v. Bor gen Chevrolet Co., 272 
N. W. 172 (1937) -which presented the case of an automobile 
salesman who had been traveling in an effort to sell auto¬ 
mobiles and had stopped off on his return trip to his em¬ 
ployer’s place of business to take supper with his wife’s 
parents. The Court said: 

“Stopping for supper at the home of his wife’s folks 
did not take the deceased out of his employment.” 

So, here, Hurley’s having dinner with his aged parents 
at a public restaurant in Boston did not take the traveling 
lawryer out of his employment. 

In the face of such decisions as Caster v. Hodges, 132 
S. W. (2d) 211 (1939) the deputy commissioner cannot suc¬ 
cessfully deny that eating and sleeping are incidents of 
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employment for traveling men. In that case the Tennessee 
Court said: 

“The performance of duty made it necessary for him 
to travel and while going about the employer’s business 
injury resulted. Deceased had to eat and sleep. He 
was awav from home and so was under the necessitv 

f w 

of putting up at a hotel or boarding house.” 

The facts of Watson v. Marshall’s U. S. Auto Supply, 
Inc., 186 S. \V. 2d 556 (Missouri 1945) were as follows: 

The employee, a collector, had discretion as to the matter 
of hours, routes of travel and time and place for meals 
while out collecting for the employer. He left the em¬ 
ployer’s store in Independence to collect an account in 
Kansas City. The employer’s automobile being not avail¬ 
able, he was riding in a car driven by a friend. They 
drove two or three miles off the nearest route to obtain a 
belated meal and then took another and longer route to 
perform an errand for the driver. Compensation was 
allowed. The Court said: 

“As to respondent’s meals during the work day, we 
find no other reasonable inference in the evidence than 
that, while out on the territory of his employer’s busi¬ 
ness, he was authorized to stop and obtain his lunch 
or other meal, at his employer’s expense, at such hour 
as he might choose and at such place most satisfactory 
to him within convenient distance from his location at 
the time; that while so doing he was not abandoning 
his course of employment; that he was therefore still 
engaged in said course of employment when at 5:00 
p.m. en route back to his employer’s place of business, 
after going all day without lunch he consumed four or 
five minutes in going off the highway on to another to 
an eating place recommended by his accommodating 
friend in whose car they were riding, and there spent 
45 minutes at his meal.” 

The deputy commissioner and the Globe Indemnity Com¬ 
pany seem to entertain the curious notion that if a travel¬ 
ing man eats his dinner on the railroad train he may be 






protected by the Compensation Act but that if be reaches 
bis hotel and, having no business appointments until morn¬ 
ing, eats his dinner at the hotel or at a nearby restaurant 
he is not so protected. No rational basis for such a line of 
thought is suggested. None can even be imagined! 

The fallacy of that reasoning is made apparent, however, 
by such decisions as Employers Liability Assurance Corp. 
v. Warren, 112 S. W. 2d 837 (Tenn. 1938). The attention 
of the Court is particularly directed to the excellent lan¬ 
guage found in that report. 

The brief of Appellee Globe suggests that the deputy 
commissioner and this Court of Appeals should abdicate 
all of their rights of independent thinking and decision to 
the Courts of New York (pp. 24, 25). 

Obviously there is no analogy between the case of David¬ 
son v. Pansy Waist Co., 240 N. Y. 584, 148 N. E. 715 (1925) 
and the Hurley case. Davidson might conceivably have 
carried out his functions as a salesman without bathing 
but Hurley could not perform his functions as a lawyer 
without eating. Nevertheless, the Davidson case is a bad 
decision and should not be followed by this Court. 

The Kass v. Hirschberg, Schutz <& Co. decision goes back 
to the early days of workmen’s compensation laws and is 
clearly out of step with modern authorities as indicated by 
the large number of hotel cases cited in the Appellants’ 
brief and in this reply brief. 

Appellee Globe cites a number of cases on social activi¬ 
ties (Globe’s brief, p. 29 et seq.) none of which has any 
pertinency to this case. They are all cases which fall out¬ 
side of the doctrine of Mark’s Dependents v. Gray, 251 
N. Y. 90, 167 N. E. 181, 183 (1929). They are all cases in 
wrhich the employee made a substantial deviation from the 
main purposes of his business mission to accomplish a 
social purpose of his own. It must not be forgotten in this 
case that Hurley had to eat. He was eating his evening 
meal in Boston, i.e. in the place where he was supposed to 
be in his master’s business. His presence at the Union 


8 


Oyster House represented no deviation, however slight, 
from the purpose of his master’s mission. Hurley would 
not have gone to Boston solely to have dinner with his 
parents. There is no evidence err b^sis for assuming that 
he would even have stayed for dinner if his business mis¬ 
sion had been cancelled. The presence of his parents was 
merely coincidental with the main reason for his presence 
in the Oyster House. Compensation should be allowed. 

An. Philip Kane, 

Charles V. Koons, 
Attorneys for Appellants, 
1331 G Street, N. W., 
Washington 5, D. C. 





